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ICWA applies ro an tndian child in a Stale Court'child custody' proceeding. as delined in ICWA
who is nol a ward of a tribalcourt and is not domiciled on a rcservalion-

lndian Child:
L,nmarried under 18 years old &
l.Member/citizen of Tribe, OR
2.Eligible for membership AND
biological child of member

Child custody proceoding:
l.Foster-care, custody, & guardianship
placement
2.Termination of parental righG
3.Preadoptive a Adoptive Placements
4.Stalus ofienses/out-of-home placemenl

lndian Child's Domicilo:
. That of parent, custodial

parent (it the parents
unmarried), lndian
custodian, or guardian

Excluslvo Tribal
Jurisdiction if:
. Resides/domiciled

on reservation, OR
. Ward of tribalcourl

EMERGENCY REMOVAL STANDARD: Necessary to prevent imminenl physical damage or harm to the child

Courl must;
1.Make a finding on the record.
2.Promptly hoH a hearing when information shows emergency ended-
3.lmmediately terminate procaeding when there's sufficient evidence showing

emergency removauplacement is no longer necessary.

Timo Limits -No longer than 30 days unless the Court determines that:
'l.Restoring the child to parent or lndian custodian would subject child to
imminent physical damage or harm.
2.Court has been unable to transferiurisdiction.
3.lt has not been possible to initiate a childrustody proceeding,

INOUIRY ACTIVE EFFORTS

The Court must expeditiously determine whether removal or relention was
ptoq rcturning an lndian child lo parents ot lndian custodian would
subject the child to substantial and immediate danger ot thrcal ol such
dahget
lf improper, the courl must terminate p.oceedings and immediately relurn
child to parents or lndian custodian.
lmproper removal may be asserted at any tim€ by any party.

DETERMINATION OF TRIBAL MEMBERSHIP NOTICE

Tribes have sole jurisdiction and authority to determine
membership or eligibility.

The Stato Court:
. ilay not substitute its own determination.
. llay rely on facts or documents indicating membership.

To make a judlclal designation of lndian child's tribe:
. lf only one tribe: the court must designate as lndian child's

tribe
. lf 2+ tribes:

o the court should give deference to the tribe in which child is
akeady a member unless othenyise agreed to by tribes

o the court must provide the opportunity for the Tribes to
determine which should be designated as the lndian child's
Tribe

Aclive elfo s ale meanl to:
.Begin at INOUIRY if there is a reason to

know a child is an lndian child.
.Be tailored to the facts and
circumstanc€s of individual cases.

.Be affrmative, active, ltlorough, limely.

.Reunile an lndian child with his or her
tamily.

Courts must conclude that DCFS made
active efforts, documented in the record.

TIME LIMITS AND EXTENSIONS

. No foster-care placement or TPR proceedings may
be held untllat least 10 days after rocolpt ot
notica.

. Parents, lndian custodians. Tribes or Secretary have
a right to an additional 20 days for pr.paration,

. Additional time may be available under State law or
pursuant to exlensions granted by court.

Courts must ensure:
1. Party seeking placement:

a. Promptly sends notice of each hearing by registered or
certified mail with return receipt requested to each potential
Tribe, parent, and lndian custodian.

b. Files ,rrith the court originals or copies vrith any retum receipts
or proot o, service.

2. Notice is in clear and understandable language and conforms lo
requirements at 25 U.S.C. S 1903; 25 CFR 23.2.

3. Notice sent to BIA Regional Director il idenlity or location of
parents, lndian custodian or Tribe(s) unknown.

4. Language acc€ss provided for Limited English Proticient (LEP)
individuals.

5. Parent or lndian custodian is intormed of nghts if appearing
wilhout atlorney.

A p€tition for emergency removal or contioued
emergency placement must comply with 25 CFR S
23.113(d).

QEW is NOT required.

Actions that te]minato an Emergoncy Proce€dlng:
Llnitiale a child-custody proceeding.
2.Transfer to Tribe.
3.Restore child to parent or lndian custodian.

At commencement of each hoarlng, Court must:
1.Ask if anyone knows/has reason to know il child is an lndian child.
2.lnskuct all parties to inform the coud of subsequent information.
lf there is a rcason to know, but insufficient evidence:
3.Confirm DCFS used due diligence to identity & work with alltribes
4.Treat as lndian child unless & untilthe court can detemine otheruise

Reasons to know include:

. Anyone informs the court

. Child informs court

. Child is ward of tribal court

. Anyone discovers information

. Child resides/domiciled on a reservation

. Either parenl possesses tribal identillcalion card
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PROPER REMOVAL & RETENTION



Thg COUrt must not order a foster-care pla@ment or termination ot parental rights unless the evidence shows a cauga

conditions in the home llkely wlll rosult in serious omotional or physical damage to chlld
I relationship thal

muncom ostandardsmeei evidenc€: rtypoveoffollowi not familyitydoesatth onshows theh evidence ngrelations lycausal p,Without
behaviornno socialconformorabusesubstance tngateu housiorcrowded ngancustodirenthoodSI pasolation,
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c nd T n

Adoptlvo - ln dosc€ndlng order:
1)Member of child's extended family
2)Other members of child's Tribe
3)Other lndian families

FGto..care or P]r-adoPtive - ln d6cending o.dor:
1)Member of child's extended family
2)Foster home lic€nsed, approved or specified by child's Tribe

3) lndian foster home licensed or approved by an authorized non'
lndian licensing authority

4)lnstitution lor childr€n approved by an lndian Tribe or operated by

an lndian organization whose program is suilable to meet child's

needs.
s)And the least restrictive s€tting that:

. Most approximates a family, considering gibling attacbmenl

. ln reasonabl€ proximity to child's home. oxtended ,amily or

sibling
. Allows child'6 special needs to b€ met

To Dopart from the Placomer Prolerencos:
1) Apply Tribe's order of placement preference6 if established by

resolution
2) Court determines cause on the record or in writing.

QUALIFIED EXPERT WTNESS (QEW)

QEW must be qualitied to testity to the lollowlnq
1 Con ti ued custody of pa rent I ndi a n cl.lstod ia n is ikely to result n serio us emotion al ot physica damage to ch rld

nd Itu I tand ards of th di chi td s Tribe2 P a ng socta a CU ta s e n an

Who can be
Guidellnes.

a QEW? Please note that the final regu ations do not tnc Iudo the preference I lst of QElrys that appea t In the 201 5

1.May be a person designated by Tribe
2.co;d or any party may request assistance o, Tribe or BIA office to locale QEW
3.The regularly assigned OCFS caseworker may not serve as OEW.

Whon ls QEW Requlrod?
Foster care and termination of I hts. A OEW is NOT red for s

PLACEMENT PREFERENCES The coui must considat, where appropiate' child or parcnts' preferences

Good cause to Ooparl from Placonrorf Preteroncas
. Any party asserting good cause must state orally on the

record or in writing
. Party seeking departure has burden to prove by clear and

convincing eviience
. A court's determination musl be made on the record or in

writing and should be based on one or more of the following
a) Parents' requesl ifthey viewed placement

options
b)Child's request, if ot suffcient age and capacity
c) Sibling atlachment
d) Extraordinary physical, menlalor emotional needs o,

the lndian child
e) Unavailability of suitable placemeni afrer diligsnt search.

Analysis must conform to prevailing social and cultutal
standards ot fie child or family's lndian community

A placoment prgfsr€nce may not dopalt basod on:
1. Socioeconomic siatus relatiYe lo another placement
2. Ordinary bonding or attachment thal floYired fiom tim€ spent

in non-preferred placemenl in violation ol ICWA.

TRANSFER TO CHILD'S TRIBE Available at an sta of the proceedi

Who may rBquelt:
1) Parent, lndian custodian or Tribe orally on the record or in writing
Notlco to Tribal Court

.State court musl ensure child's Tribe receives prompl notice of tlre transfer petition.

.State court may request a timely rcsponse from lhe Tribal court's wishes to decline transter.

Rullng on TraGlor Potltions
.State coun must lransfer lhe proceeding unless one or more 4iteria met:

1. Either paront objects

2. Tribal court declines

3.Good caus€ exists
Good cause not to lranster

.State courl or any party must assert orally on record or in wJiting reasons that good cause exists

.Any party must harr€ right to provide the courl lYith vie\us regarding good cause

.The court must not consider:
1, Adyanced stage o, proceeding, if parenl, lndian custodian or Tribe did not receive notice until an advanced stage

2. Prior proceedings involving child in which no petition to transfer was filed
3. Change in Plac€ment
4. Child's cultural connectons with Tribe or reaervation
5. Socioecorpmic conditions o, negati\,/e prceptioh ot Tribe or BIA social services or judicial sy8tems
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